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(2) ｢メディア･テクノロジーの進展とハッカーの言説｣ (担当は研究協力者:山根信二) :
かつてネットワーク社会の到来によって水平型の市民社会が到来すると言われた｡そのメ
ンバーをネチズンと呼ぶ者もいる｡しかし(コンピューター)リテラシーの差があらたな階
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て､この運動の主導者の声明を集めた書籍が出版された13｡これは"A Brief History of








13DiBona, C., Ockman, T･ and Stone, M., Eds. Open Sources: Voices Pom the Open Source RevoEu-




































































































































































































用いることとした○最初に､ OED2on CDに附属する検索嘩能を使い､ "Dutch"の用例
を収集したが､その際､調査分析のベースとなるデータを網羅的に収集し､調査分析を厳
密なものにするため､ "Dutch"の派生語･関連語までも可能な限り収集した｡
｡収集対象とした主な派生語: uDutcher,〟"Dutchee," ''Dutchie," "Dutchify," "Dutchy,,,
uDutchman-like)n GDutchwoman,n etc.
･収集対象とした主な関連語: "Dane,''"Danish," "Netherlands,''"Holland," etc.




























+ 1375 Barbour Bruce iii･ 440 The duk-peris v.r. Dutch peeres: Wynt. 4350 dowch
sperys werAssegyt In-till egrymor.
･ 1482 Cely Papers (Camden) 121 They offGaunte hath sent to the hglysch nasch on




























+ 1598 Barret Theor. Warres Gloss. 252 - Regiment, a Dutch word, is a number of
sllndry companies vnder the charge of a Colonell･
+ Ibid. Gloss. 252 - Skance, a Dutch word: and is a small fortresse built of turffe and
earth, commonly vsed in the low countries.
上記のようにIbidemがあった場合､上にある行の書誌情報部分を下にはめ込む.する
とデータは以下のようになる｡
･ 1598 (* Barrel Theor･ Warres Gloss･ 252 *) Gloss･ 252 - Skance, a Dutch word:





"Brill part10f-speech Tagger" (Eric Brill氏の`Transformation-Based Part of Speech Tag-





● The/DT duk-periS/NN Ⅴ.r./CD Dutch/JJ peere5:/NNP Wynt./NNP 43150/CD dowchs-
perys/NNS wer/VBPAssegyt/NNP In-till/NNP egrymor./CD -形容詞
･ Ruta/NNP is/VBZ called/VBN in/IN englishe/NN and/CC frenche,/NNP Rue/NNP






















































●ラベル化したと思われる以Dutch''に関連する語: "Dutch act," "Dutchauction," "DlltCh
auctioneer," "Dutch bargaln," "Dutch comfort:'"Dutch concert," "Dutch consolation,"
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"Dutch courage," "Dutch widow," "Dutch wife," etc･ / "To beat the Dutch･" "to
do a (or the) Dutch (act)･" "to go Dutch･" ''to talk lika a DutcllunCle･" "sailor's
trousers," etc. / "Dutchalmanacsf"Dutch ban," "Dutch brick," "Dutch butter,"
iiDutch cap,乃比Dutch carpet,乃'iDutch ca5eI'=iDutch cheese了以Dutch chairsImこDutch
school," ''Dutch talent," "Dutc/h tile," "Dutch white," etc･ / ''Dutch agrimony･" "Dutch
beech,''㍍Dutch clover,''仏Dutch daffodil,叩㍍Dutch parsley?''㍍Dutch violet)刀仏Dutch
willow," etc. / "Dutch Camele," "Dutch Lathyrus tuberosus," "Dutch rushes," etc･ /






ColonialSystem; Mercantilism; Bullionism; Balance of Trade System; New England
confederation(1643);Anglo-Dutch Wars((1) 1652-54 (2) 1665-67 (3) 1672-74); Staple
Act(1663); Treaty of Breda(1667); League of Augsburg(1686), War of theLeague of
Augsburg(1688) , War of the Grand Alliance(1688-97) ; War of the Spanish Succession(1701-
14); Queen Anne's War(1701-13)･
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Information Overspill: How the Law fails to
Constrain Information
Jeremy Simmons
As far as the law is concerned, information seems to come in all shapes and sizes.
Information however may not be as limited in appearance as the law would wish. The
boundaries that go to form shapes and sizes are not a necessary pal･t Ofinformation.
Many of the limitations which we currently take for granted･ are nothing more thanthe
c6ムsequence of the materials, paper, Canvasand so on, which we have come to use for
the creation of records.
Perhaps the clearest example of our reliance on metaphors from the materialworld
to help our minds try to get around data masses appears when we describe the functions
of computer software. The terms we use to hide data inside our computers,files, simple
card-like databaSeS, Calendars and notebook programs, icons and menus are all items
taken from the world of paper. Only with the coming Of concepts like the relational
databaLSeand hypertextare our computers beginnlng tO Provide the means by which
ordinary users are able to esca･pe the constrained traditions of our wood pulp heritage.
I have suggested tha.tin formation should be considered as simple datainwhich
someone has expressed an interestl･ In many cases that someone is considered as the
author or cl･eatOr Of the data in question. ThisalSo encourages us to rely on our material
experiences. Even the apparently more radical aspects of internet communication have
clear counterparts fl･Om the world of print. Most people who have used the internet
will have come into contact with the concept of the mailing list. Groups of people with
apparently the same interest put their e-mail address into one list and automatically
send messages to everyone on the list. Some of these lists are considered to have a lot
of 'noise', messages that are irrelevant to the main theme or so trivialthat they are not
worth reading. This is effectively the same phenomena as junk mail. thoughmost of us
who write to these lists would not consider our missives as such.
Another method of creating infoI･mation is the Request for Comments. Whereas
before the age of networked computers research dI･afts ol･ ideas could only be shown to a
select few individuals usually known to the author, if only by reputation for suggestions
lsimmons 1998 Information and Properly i77･ Daily Life第9号　言語と文化　29 , at 30
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fol･ impl･OVement, now these documents can be placed on the Internetforanyone to
access and review. The historical development of each text can also be stored and made
available. Ideas canbe gathered together and impl･OVed. However once again this is
simply something happenlng more quickly than it could bebre rather than the creation
of the entirely new phenomenonて)f the networked computer. Rather than establishing
an entirely new use for the computer network we are relying on information structures
from the materialworld in order to create what we can.
This does not meanthat the information we have is limited to the structures its
creator chose. ･Just as in the materialworld, Once created and made available to third
partiesinformation does not lose its data-like qualities. Simply put, informa.tion which
by -definition is interesting to someone, can be entirely irrelevant to others but the data
might provide an important base for a different information structure･ These third
parties are able to use the data hidden withininformation thereby creating their own
new information. This is rather like the judicial doctrine of precedent. Courts are forever
discovering legal concepts in cases which can be applied to entirely differentareas of the
law to reach a desired result.
Over the years the law has developed a number of concepts with which it has at-
tempted to regulate people to the satisfaction of enoughof its members to ensure a
sufBciently smooth functionlng society. For objectsincapitalist societies, property has
become the most important rule system. For people who make agreements there are
contracts and for those who do not, tort or delict, encouraglng the interpretation of law
as relationships. As long as real life can be approximated into one or more of these
categories then the law provides an answer･ When things do not丘t so cleanly then
there a.re different degl･eeS Of discomfort. The family, for example, often confuses the
law2･ This is because the agreements incorpora･ted within a family are not exactlv like a
■ノ
contract. Property that might a.ppeaI･ Cannot be so easily traced to the efforts of a par-
ticular individual. Harms caused that might give rise to torts are somehow more easily
forgotten ol･ Perhaps there is an expectation that they will be ignored･ The emotions
that are attached to the family get shoI･t Shrift from the austerity of the courtl･00m･
This paper will attempt to show how informationalso fails to live up to the demands
of the law. Whilst there is a legal structure which attempts to take hold of information
and make it into something the law can handle. the containers provided are too depen-




dent upon the structllreS that are set into the material world and therefわre cannot hold
what- is being forced into them. Despite the fact that attempts have been made to pI.0-
tect ideasand their expression throughconcepts like patentand copyright, these things
are in themselves parasitic on the structures within which the idea or expression has
been purveyed. In consequen6e when they comeinto contact with a non-materialistic
information source such as a computer network they areunable to ensure sufBcient levels
of protection for both information suppliers and information users･ The law faces the
twinproblems of trying to discover whether there is a definitive view of pure information
that is amenable to legal regulation and then the legal structures could govern such a
de丘nition.
1 Data Protection
The problem of informa.tion definition is highlighted by problems of data protection･
The ･Japanese government has set up a discussion group to put forward proposals for
the handling of thisinformation collected by credit providers3･ Instead of considering
the na.ture of information, problems tha.t have arisen have been placed in the forefront
of the discussion which has resultedinsevere problems of definition. Unfortunately this
is inevitable when matters of this type are problem-led rather than based on the subject
matter in question.
The discussion group considers that personal data held in Japan is probably subject
■
to little or no protection4. (It remains to be seen whether the courts will be able to
beinventive enoughwith the lawsalready available to them on the sta･tute books)･
Thus any definition of information which should be includedina pI･OteCtion scheme is
also the definition forinfoI･mation which will not be pl･OteCted. For exa.mple, if only the
amount of money lnanaCCOunt held by a credit pI･OVider is to be considel･ed informa･tion
subject to protection under this scheme, accounts held with organisations that are not
providing credit to a consumer will not be protected･ This does not mean that there
should not be a.ny protection for suchinformation. However a. different justification
will have to be discovered to protect what would appear to be the same data･ Even
worse, if infoI･mation that is provided in the course of a cl･edit-based relationship only is ,
pl･OteCted. then this same information may not benefit from this pal･ticular protection
80
3個人信用情報保護･利用の在り方に関する懇談会報告書　(平成1 0年6月1 2日) 1144ジュリスト
4ibid82
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when passed on to someone else･ This is a pl･Oblem which can be passed on toanother
group of decision makers and their advisors but these future decisions will have t. take
into the system established for credit related information･ Why this system should be
prioritised appears血･om their report to be simply because the infわrmation has not been
properly protected till nowand consumersand others have complained with mol･eforce
in this area than in others5･ This in turn suggests that only the concerns of those who
know that personalinformation relating to them is being misused and are then in a
position to make a noise about the problem should be respected･ This is clearly an
insu氏cient reason for providing pr10rity･
The definition proposed appears to concentrate oninformation needed to decide
whte'ther a person should be advanced a･ny orany further creditand the gathering of
enoughinformation to ensure su缶cient identification of the person concerned. The re-
port discusses this in terms of protecting lendersand borrowers from putting themselves
in situations where the borrower is not golng tO be able to repa･y the debt6. However
information which would be used for this purpose isalready beyond containment. If this
information is collected then people who ha,ve borrowed enoughca.A be identified. At
the same time people who have not yet reached whatever limit is considered appropriate
by a particular credit provider could in theory be approached with the offer offurther
credit･ Lenders who are prepared to lend to people whose histories suggest they are
at a higher level of risk could purchaseinformation concerning these people from more
cautious credit providers? thusincl･eaSlng the potential'atrisk'Population･ Analysis
of borrowlng records could also indicate what sort of products a particular customer
might want to purchaseand therefore establish potentialdirect mail recIPlentS. uti-
mately it would appear to be possible to create a pl･0file of consumption patterns which
would suggest the creation of possible markets and perhaps even invent products for
the bene丘t of members of these assumed markets･ Whether this would be a potential
stl'aightjacketing of a societyfol･Ced to act within the confines of the marketing bureaux
ol'aneXtenSion of the just-in-time manufacturingand retail systems which would add
to the fl･eedom and choice of the individualremainsanimportant areafo1･ theoretical
research･ Whatever happens? Societies will be forced to change as a consequence of
these actions･ Without some soI･t Of priol･ discussion we would have to face the fact that





a lead which may not be bene丘cial to society. In this particular case we would need a
clear discussion concernlng the question of whether the actions of borrowers should be
glVen prlOrity over those of savers?
2　Copyright
It is not just the definition of informa.tion which causes problems. Intellectual prop-
erty concepts are deeply embedded in materialistic concepts･ Copyright7 aS its name
makes entirely clear concerns the right to copy. Traditionally, because there were no
other economicallyfeasible methods of copying WOrks this has referred to books.Asthe
opportunities for copying information have progressed the courts and legislatures have
found van.ious methods to enable these new teclmiquesfor unauthorised copylng tO be
prevented. The Copyrights Designsand Patents Act 1988 in the United Kingdom, as
amended in accordance with developing treaty commitments now has 8 different types
of Lwork'which canbe protected. Along with the United States provision is made to en-
sure that the future methods of recording information will also benefit from protection･
United Kingdom legislation de丘nes copylng aS `reproducing the work in any material
form'8･ The United States9 has held that one of the necessary conditions for the grant
of copyright is 'fixation'. h other words the information being copied must existina
material framework diGerentfrom the authorised copy for more thana brief period of
timelO･ Here agaln, materialistic concerns ensure material is created･ the court is less
■
interested in the abstract matter that is passed from one copy toanother, the protection
golng tO the 'envelope'and not the 'contents'. Thus the contents must fit the envelope･
PeI･haps one reason for this materialism comes fI･Om the manner in which we have
interacted with information. We have bodies which have become used to holding In-
formation. The possession of a Lgood quality libI･ary'which could be proudly shown to
visiting guests was a slgn Of well roundedness and pel･haps intelligence･ Access via the
telephone line to infoI･mation which is beyond the potential of any non-specialist library
7TIle Civil Law equivalent of CommolI Law copyright isknown a5 `Anthor's Rights'(French: droit
de l'auteur, ･Japanese著作権), at the definitionallevel tllis would appear to change the debate slightly
but the materialnature of the author is not beyond dispute
さS17(2) Copyright Designs and Patents Act 1988
9slOI Copyright Act 1976
10In the UK, S17(6) ibid: For the US see Advanced Co7nPuler Services ofMichiga,7･ Inc v MAI Syste7nS
Corp･, 845 F･ Supp1 356. 363 (E･D. tra･ 1994)
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is not something of which people can boast of to their friends anymore･ Our traditions
of countlngand perhaps reveling ln the pleCeS Of informa.Lion we possess encourage us
to maintain the pleCemeal､nature of so much of the information al･0und us.
All this means that, even when abstract, materialbecomes the centralquestion as to
whether something has been copiyed or not. The courts prefer to hold close to material
concerns which canbe discerned from the case before them･ Thus copyright, attempting
to prevent `substantial copylng'becomes concerned with what percentage of a particular
work might halve been used. The implication being, if the replication is su缶ciently tiny
there should may not have beenany infringement.
3 ‥ Parody
M11Ch has been written on the de丘nition of parody. It is not possible to enter into a
detailed discussion here as to whether the legal definitions of parody are even similar to
common de丘nitions used in literature. The rea50m f♭r bringlng parody into the discussion
at this point is simply to putinto perspective another aspect of information7s non-
containability. However imprecise it may be. thefollowlng WOrking definition is su氏cient
for our purposes. Parody is created by someone who having received a communication
decides to repeat that communication in a manner which aims to insplre Others to
laughter. Althoughauthors are encouraged to put a brave face on pal･Ody, in many cases
the result tries to undermine and ridicule their creations and success can be measured
■
to the extent that this succeeds.
This means that parody has to take ovel･ the main featul･eS Of that which it is ridi-
culing ln Order to inform the audience what it is that is being parodied･ The whole
point is to make people remembel･ What has gone before. Obviously this depends some-
what on the intelligence and knowledge of the audience fb∫ its success. Someone who
has never read Shakespeare is not going to appreciate a parody of his work (although
they might consider such parodies as being connected withanearlier author who Shake-
speare himself copied). Thus parody depends on an intermingling of two authors and
the audiencell ･ The potential for law?s displeasure is built into this network･
Pal･Ody can face legalattack on a number of fronts. Defamation･ bl･eaCh of copyright
and the tol･t Of passing Offhave all been used on occasions byinformation cl･eatOI･S tO
prevent the dissemination of their information informs thev consideI･ed inamicable to
110f course the authorsmight well be writing for the same audience.
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their orlglnal creation･ Each method is a technique of controL
The use of copyright to control parody is perhaps the most easily accessible theory･
Byallowing authol･Sand their (often commel･Cial) successors to control how the infor-
ma･tion they created should be dissemina･ted, CopleS Which fail to ensure the integrity of
the originalwork can be challengJed.
The law is being called on to returninformation to an assumed original state, the
author's original. The motivation behind this is pal･tly economic･ This is because,in
a free market economy, the author is entitled to value her work at whatever pl･lCe She
desires. There is also a desire to maintain a certain type of reputation, one which might
be infringed by the parody･ This situa･tion would appear to put a premium on the usual
market value of a work, that is the author's reputation･ Author?s reputations do have a
value in the form of,for example, advertisementand sponsorship dealS･ However when
the subject under discussion is parody then the desire of the author to prevent such use
of the work may be quite high, even when the additional market value of the original
work rises as a consequence of the interest generated by the parody, or the reputation
of the author suffers as a consequence of the apparent censorship･ Pride comes before a
pro丘t.
When we actually come to try and consider what is being protected however we
are faced with a seriollS di缶culty. Instead of hunting for the essentialelements of the
work which has been copied, it is the essence of the work that is being imitated･ This
essence is then wrappedina different wra･pplng･ The courts find themselves looking
at the problems created not by the same book in a different covel･ but the same cover
wrapped around a diffel･ent book･ However in this situation? protection is being called
for the copyright holder as authoI･and not as covel･ artist･AnAmericancase puts this
is sharp relief.
Rpgers v. KoonJ2 pitted a professionalphotographer against an `artist'･ The photog-
rapher photogl･a･Phed owners and a litter, of puppiesforanexhibit and later a postcal･d.
The defendant took a copyI･ight notice off the postcal･dand ordered a wooden sculpture
of itfromanItalianstudio. The defendant then palnted the sculptureand displayed in
anexhibition at the Sonnabed Gallery entitled 'The Banality Show'･ The appeals coul-t
speci丘cally ruled that
12751 F. Supp 474 (S.D.N.Y･ 1990), 757 F･ Supp 1 (S･D･N･Y･ 1991), aD'd 960 I Bd･301 (Bd Cir)･･
cert. Llenied, 113 S. C1 365 (1992)
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`the copied work must be, atleast in part, an object of the parody, othe･rwise there
would be no need to conjure up the orwnal work. '13
This makes it very di氏culty to parody something as wideranglng aS `consplCuOuS
consumptlOn) greed and self-ind丘lgence)14, theallegedaim of this particular collection･
An analysis of each individual piece, rather than of the exhibition of a whole becomes the
basis for adjudicationand eachindividual piece that might be considered a parody must
also be a parody of the object it brings to mind. Considering the law in this manner
prevents information contained in the orlglnal photograph from escaping tO Perform a
different role. While the judgements, in the Appeals Court in particular, made clear
thもir distaste for the defendant's actions, this requlrement is not necessary to ensure
that author's legitimate interests canbe protected･ Otherwise the a.uthor has the right
to veto any parody which relies on her work simply by claimlng that the matter subject
to the parody is not connected to the original work.
The ethereal strains of the work are not the only straws to which the law clmgs.
There are other ways of discoverlng Permanency. Take the Americancase of Loew 'S Inc
v Columbia Broadcasting Systems,･ Inc･ 15 ･ This involved the Americancomedian･Jack
Benny and a spoof of the丘1m "Gaslight" called "Autolight". Mr. ∃enny had produced
a radio parodyand a television parody with this materialbefore the copyright owners
decided to object to this appropriation of the別m.
Unlike most defences to claimsfor breach of copyright,y the parody cannot easily
claim that it did not intend to copy the orlglnal work. The court is therefわre required
to consider to how far from the orlglnalwork the parody must stray befol･e it will be
considered a separate piece of inspiration The Supreme Court (on a tied vote) upheld
the breach found in the lower coul･tS. The court held
The fact that a serious dramatic work is copied practically verbatim,. and then pre-
sented with actors walking 0n their hands or with other grotesqueries. does not avoid
inPingement of the copyright
If the material taken by the appellants from "Gas Light" is eliminated,. there are leP
13960 2 F. 2d at310
14751 F. Supp at 47･5-6
15131 FI Supp･ 165 (S･DI Cal195･5) 239 F･ 2d 532 (9th Cir･ 156) 356 U.S. 43 (1958)
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only a few gags, and some disconnected and incoherent dialogue16
The court;s preference for the written word,fo1･ the hard copy rather thanthe soft
experience is clear. If the court's view is correct then breach of copyright could be estab-
lished by simply companng Jthe two scripts, crosslng Out the duplicationand weighing
what is left. Such a mechanical approach has the advantage of ease of llSe･ Any potential
a.uthol･ would be able to check her wol･kfor by the use of this court approved formula･
Unfortunately suchanapproach,almost by definition, prevents the reinterpretaAion of
data throughparody or otherwise. There is no attempt to assess what has been added.
either in terms of the new parody or the value of the orlglnal work･
Another method of maintaining control comes from the tort of passlng Oq･ Here
the allegation is that the reputation or goodwill of a person or organization is being
used byanother to that otherフs benefit･ There is no need for a tangible expression of
an idea, even thoughthe tort is most easily established if there is misuse of a trade
mark or similar. Lord McNaghten, in a leading English case COnCernlng goodwill, the
right abused, described it as 'the attractive force which brings in custom'17･ The other
necessary elements of the tort are misrepresenta･tion by the defendantand consequent
damage18･
The test of misrepresentation is esta.blished not from the intention of the defendant
but whether potential customers might be misled. Here again the law is trying to
delineate something that has no lines･ It does not matter what a defendant may have
intended to communicate, if other people might have made a mistake as to the intention,
thinking that a diqerent person or organisation might be involved the law will intervene
to protect the interests of the person concerned･ Of course it might be argued that once
notice of the conflict is glVen then some eGort should be made to ensure that confusion
will not arise. however there are important questions concernlng COStS tO be considered
here. Take for example the British Broadcasting Corporation. Not unreasonably it has
chosen the domain name for its web site as甘VV.bbc.co.uk. it is after all a business
operation (.co) in the United Iくingdom (･uk)･ However, equally probable as a name
16239 ど. 2d 532, 537 (9th Cir. 156)
lTIRC v Mullet &Co's Margarine Ltd t1901] AC 217 at 223-4･ Seealso Law Society of England 良
Wales v Gri缶ths I1995] RPC 16
18con2;0rio del Prosciutto di Parma v Marks & Spencer l19911 RPC 351: A seperatefive part test was
proposed by Lord Diplock in Erven Wamink BV v J Townend & Sons (Hull) Ltd l1979] FSR 397･ He
also warns that the presellCe Of these conditions is not automatically su缶cient to glVerise toliability
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Would be vvv･bbc･ comand not surprisingly some people guess that this might be the
site name and五md themselves vISltlng a丘rm of computer consultants in Boston, USA.
Attempting to open vvv･bbc ･ com results currently19 results in the automatic transfer
to m･bosbc･com and a page providing the opportunity to choose one of the firms
services or tojump to the BBC'S'web site. Should this be a voluntary service, should the
BBC have a passlng Offclaim against the accountants or should the BBC be required
to subsidize the accountants for the inconvenience of what could be considered free
advertising? Whatever happened to caveat emptor?
This pl･Oblem came to the fore recentlyinthe English case of AlanClarke v AsI
sociated Newspapers20･ The Defendants were the publishers of the London Evening
St血dard･ a newspaper which attempted to contract with the Plaintiffto write a regula･r
column･ The Plaintiff had a reputation as a well-knownand somewhat idiosyncratic
Member of the United Kingdom Parliament. After the Plaintiff refused, the Defendants
contracted withanauthor to write a spoof column 'The Alan Clarke Diaries'with a
photograph of the Plaimiffat the top of the columnand small print under the article
indicating the true author of the column. The Plaintiffclaimed not libel but interference
with his goodwill as a well known authorand the court decided that it was possible that
the casualreader of the spoof column could mistake the author. After a settlement was
reached, the column continued as 'Not the AlanClarke Diaries? the face being blacked
out from the mugshot･ The court seems to have trea･ted this more as a consumer protec-
tion matter, thana tortious pl･Oblem, making sure that enoughof the truth was made
available to ensure that people were able to make their own decisions about the value of
what was on offer･ Trying to treat information in this manner seems extremely problem-
atic･ Especially since the level of care that this sort of legal interpretation would requlre
would surely ensure that reasonable people would realise they were reading a parody in
the丘rst place･ If the copyright cannot protect the author because there is no orlglnal
work then the law seems to requlre a Clear indication that a parody is taking place･
This is exactly the same as requlrlng exclusion clauses to stand out on the contract or
to be put in special boxes so that the consumer's attention will be naturally dra.wn to
it･ Is this type of creativity really so dangerous? Such straightjacketing needs cal･eful
monitoring.
19February 1999




lnformation overaow is not solely dependent on the actions of a subsequent author.
Modern society has come to the stage where it needs to catalogue infわrmation to main-
tain the semblance of control. it requires. Any serious collector of information has, till
now,found it necessary to crea.te some sort of subjectindex21. In theory and with the
help of a powerful enoughcompllter, it would appear to be possible to simplyinput
all one's data into a memory and with an appl･OPriate search engine hunt out specific
information. One pI･Oblem with this technique is that it may missinformation. In a
hunt for 'Tokyo', data which only referred to 'the capitalof ･Japan''would be omitted.
- Obviously searches canbe repea･ted･ However to make things easier (on the search en-
gine as well as the searcher)use has come to be made of keywords. Someone, usually
the cataloguer or the author attempts to summarize the contents of a piece Of data so
that future searches can be made in relation to the keywords rather than the data itself.
The process is something like looking at a series of indices in the back of relevant books.
This at least means it is possible to discount all the "the"s that appear in a typical
English text.
Most of the World Wide Web is written in Hyper Text Markup Language. This
method of presenting information provides authors with the opportunity to put keywords
or metatagsinto their information. These are woI･ds. not displayed to the casualrea.der
using 'browslng'software but which canbe discovered by openlng the same information
V
with ordinary word processing software. They canalso be discovered by othel･ SOftware
progl･amS Which, when backed by a powerful enoughcomputer can collect and listall
known World Wide Web pages which contain the desired key words. There are a number
of organisations which provide this type of computer software and the computer to back
it fol･ free, (if the user is prepared to download advertisements at the same time as she
perbrmsthe search). The consequence is tha.t information is now no longer sittingand
waiting f♭r people to丘nd it.
There are very few restllictions that canbe placed on the metatags that authors might
desire to put in their information. Consider a libI･arian faced with the job of catalogulng
a book on some obscure subject. It is an important job because if the librarian makes ′
a mistake then someone searching for the book may not find it. On the other hand
21For one Japanese method see TachibanaTakeshi 1984 Wisdom's Software ( ｢知｣のソフトウェア)
Koudansha ToA;qIO.
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someone who does not want the book may find it bymistake. The author of a pagefol･
the World Wide Web does not have to be so circumspect. Obviously many authors are
content if only people who want to see the type of informa.tion they are providingvisit
their home page. Other autho1･S Will have different criteria, perhaps it is more important
that as many people as possible 'visit theiI･ home page. This might be because there is
an advert on the page from which commission can be ea1･nt Or because there is some
message which the author wishes as many people as possible to see. hformation no
longel･ merely sits behind these indices, waltlngfor someone to find it. It is waiting to
pounce on any unsuspecting search.
Some words are more important thanothers. As noted above,few people are golng
toもant to searchforinforma.tion uslng the word `the'or `a'or 'of'. Not evenall nouns
and verbs will be used with the same degree of血･equency･ Acronyms and abbreviations
are capable of being metatagsandfor computing are probably necessary especiallyinthe
world of computers. However some wordsalso have a monetary value primarily because
they are registered aS trademarks. There is nothing to stop a manubcturer putting her
trademark in the metatags of her homepage in order to help people丘nd her bomepage,
indeed this might be behaviour expected of advertisers to the extent that people would
feel quite COnfident that a search for the appearance of a trademarked word on the
internet would lead to the manufacturer. Playboy EnterprlSeS Incorporated has been
particulaI･ly active in protecting the word 'Playboy'against unauthorised use22･ The
word is commonly chosen as a search word on the internet23･vln PE‥ v CalVinDesigner
Labels24, United Sta･tes District Court ･Judge Charles A･ Legge of the Northern District
of Califわrnia held that unauthorised use of this type of trademarked word could be
considel･ed an infringement. However this case also involved the use of PEI's trademarks
within the body of the infringlng home page. TheI･e is as yet no judgement solely
concernlng the use of a trademaI･k as a metatag. It may also be possible to a･rgue that
PEI is in somewhat of specialsituation when it is considel.ed that searchtem. con lists
amongst the top ten search words 'sex'. `hotmail'. 'ⅩⅩⅩ paSSWOrds', and 'porn'.
22For a summary of this case and other cases not pursued to judgement, see Chong l1998] EIPR
275-7･ At the time of writing, PE‥ an110111lCed it was suing Excite.com for selling theright to advertise
on the search results of people who had llSed Excite.com's website to search for tlle WOrd `playboy'･
23see http : //m･ searchterns ･ cotn , which reports ･playboy'as being the eleventh most popular
search term ill February 1999. For a description of tile manner in which this data is collected see
http : //vvv I searchtems ･ con/methodology
24see http ; //vvv. ljx. con/intemet/playbconplaint. htn1
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Despite the law's attempts to provide vesselsfor information. it is clear that such
packagin-g IS Simply not compatible with networked information. However, both infol･-
mation providersand information creators will not be able to simply ignore the mass
availa･bility of digitalinformation tl･anSfer. To the extent that the law of intellectual
property has provided a valuable gervice to theinformation industry to the present day,
intellectualproperty law is being challenged to find ways of dealing with truly intellec-
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